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NATIONAL 
ARCHIVES 

September 28, 2012 

John Roberson 
Senior Trial Counsel 
United States Dept. of Justice 
1100 L Street, NW, Room 1011 
Washington, DC 20530 

Re: Starr International Co. v. United States, et al., No. l 1-CV-00779 (TCW} (Ct. Fed. Claims) 

Dear John: 

You have requested that our office memorialize in writing the position of the National Archives 
and Records Administration (NARA) regarding whether any.restrictions exist with regard to the 
government responding to discovery requests from one or more private parties in the above
captioned litigation for certain records from the Financial Crisis Inquiry Commission (FCIC or 
the Commission). · 

As you are aware, by documentation dated February 11, 2011, the FCIC's records were 
transferred into.the legal custody of NARA. In accordance with our organic statute, 44 U.S.C. 
2108(a), the C!o1I1111.ission. establis.hed a five-year restriction on public ac~ess to its non-public 
records .. A copy of a letter NARA received from FCJC Chairman Phil Angelides is attached at 
Tab A. (This .letter has been provided in other litigation andcan be freelyproduced.) As set out 
in the Chairman's letter, NARA is to begin making FCIC's records available to the public "to the 
greatest extent possible consistent with the tenns of this letter/' beginning on February 13, 2016 
(five years after the. tenninati.on of the FCIC by statute). The letter also werit on to detail specific 
instructions as to which records should not be disclosed after February 13, 2016, if they contaiQ 
(a) personal privacy infonnation; {b) confidential financial supervisory or regulatory · 
information; (c)propri1=tar)' b11Siness infonnation which remains cor1fidential or contains trade 
secrets; or (d) infciimation otherwise barred from disclosure as determined by the Archivist." 

As you also may be aware, the Congressional Oversight Panel (the "Panel") separately submitted · 
docwnentation to NARA, dated April 3, 2011, requesting that the Panel's documents be closed 
for 20 years, subject to certain exemptions for documents that could be immediately disclosed. 
A copy of that letteris attached at Tab B. · · · 

We understand that in connection with the government's preparation in defending the lawsuit, at 
your request NARA staff provided you and your colleagues a large number of documents on 
electronic media (comprising several million files), as well as some textual or hard~copy 
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documents. We further understand that out of this universe of documents, you have identified a 
subset that are responsive to a request for production 4lf documents by plaintiff that concerns ~'all 
docwnents connected with any governmental investigations concerning the Government's · 
assistance to AIG, including a January 25, 2010 Report to the House," 

At the time that NARA staff provided DOJ with FCIC records, we infonned DOJ contracting 
staff that the records being provided "remain closed to public access at NARA,'' and requested 
that DOJ "do not make these records publicly available or distribute them outside of your · 
office." See correspondence to Seamus McCloskey, a contractor working for DOJ, dated August 
2, 2012, is attached at Tab C. · 

Consistent with our prior admonition, we believe that the intent of the Commission, as expressed 
in the transfer letter of Chainnan Angeli des, is worthy of continued respect from a coordinate 
Branch of the government. The docwnents in your possession contain multiple sensitivities, and 
it has always been NARA's intent, after the five year periodbas lapsed, to open them for public 
access upon request only after careful review and processing by archival staff, to ensure that 
restricted infonnation is not release~ Thus, NARA would intend to follow the dictates of the 
Commission as expressed in the transfer letter, except insofar as ordered by a Court to make a 

- public release. The same holds true for the Panel's records subject to the longer prohibition 
period asgpecified in its separate transfer Jetter to us. 

Given all of the above circumstances, we would urge that DOJ seek an appropriate means by 
whichlitigation demands can be met while protecting the interests of the FCIC and NARA in 
continued withholding of the documents, in whole or in part, from public release. To that end, 
we have discussed the desirability of DOJ crafting a protective order sufficient to allow for use 
of thedocuments by parties in the litigation. We do not take a position on whether FCIC records 
that end up being filed with the Court as part ofthe litigation must be treated as under seal. 
However, short of court-filed records, if there is any consideration being given to disclosure of 
large volW11es of FCIC records wUhout review for privilege and sensitive information, then we 
believe· DOJ should consider itself compelled. to seek a protective order sufficient to protect both 
the governmental interests and interests of named persons in the documents themselves. 

If the Panel's records can be identified as falling outside any restrictions, or if individual 
documents have been publicly released by either the FCIC or the Panel, then of course they can 
be produced to theprivatepartiesimmc:4illtely. Abs~11~however, yourbeing able .to identify or 
categorize specific documents within the larger repositories you have received from NARA that 
are free of restrictions, we urge that a default rule apply and that a protective order is se>ught. 

We ~ould be happy to review an appropriate protective order, as well as to answer further 
. questions. · · · 

General Counsel 
Enc. 

11-cv-00779 - Starr v US - Doc 98-2 - NARA - COP - FCIC - Release of Information - BonkNote - 8p 2 of 8



Case 1:11-cv-00779-TCW   Document 98-2   Filed 02/28/13   Page 18 of 92

Phil /\ngclidcs 
C'/Utimum · 

Jinn. n111 ·nmm:i.. 
\lice Cl1aim1t111 

Bmokslcy Bcirn 
Commi.uimwr 

Byron S. Gcnrginu 
Commissioner 

S1mu111r Bob Graham 
Cm111nluio11t'r 

Kcilh llcnni:.-..wy 
Cu111111i.uim111r 

Douglus l loltz-1:nkin 
Qm1mil.,io11e1 

Hcnlhcr 11. Mum:n. Cl•J\ 
Ctmllllil llo11er 

John W, Thomp~on 
COll/llll!ilf(lllfl' 

llcbruury IO. 20 I I 

Thi! Honon1blc David PcrTlcm 
Archivisl of the Uni led Slttlc.<i 
N11liunul Archivus und Rccunfs Adminisu·utlon 
RtiOI Adelphi Road 
C.:ollcgc Park, MD 20740 

. Deur Mr. Fcn-icro: 

Wlicn lhc Finunc;ul Crisis Inquiry Cummissiun (lhc "Commission") lcrminu1cs, 
by slululc, (>n February 13, 2011, the rcconJs of lhc (;un,mission will be . 
transferred Ln lhc Nulionnl Archives und Records Adminislruliun (NARA) n.1r . 
prt!ficrvution and public uccc.'i!\. This lcllcr scls forlh lhc Commission's continued 
interest in gnverrunent und public ucccss ln infunnulion creutcd or g,!lhcrod 
during Hs invesligatlon and cstublishi.-s LTitcria untlcr which thc.,;c recnrd'i should 
he made 11vailnhlc. · 

The Cnmmis.'iion hn.'i c:ilubUshcd a poHcy of makini:, uvuUuble to the publk us 
mucl1 informmihn ll'i pusi;iblc. while imlcguunling personal privacy. luw 
enforcement. privutc cummcrcial, linunLiul rcgululnry, und other scnsilive 
inrormulion. The Commii;sion's nnul rcporl is highly dumHcd und discloses 11 

!iignificunl umllUnt of previously uriuvailublc material. In adtlilion. lhc · 
Cmnmission hu.i; rclom.;cd through Us website muny supplcmen111I documents. 
including stuff mumnrumla, dncumcnmry cvitlcnce. e-mails, witness stutcmcnls. 
interviews. tran!icripl!i and sununnrics. audio und video files. and.press releases. 
All of the records and information 1hu1 the Commission hus mud~ uvuiluble 10 the 
pub)jc should continue lo be mar.le publicly uvuiluhlc by NARA. This inclutlcs the 
n..-cords that arc acL-e.'isihlc on thl! Commi,;.,;il'm's wcbsito. which NARA will 
maintain nrtcr february 13, 2011, and on the Comrni.!ision' s pumllel wchsile 

· which the Cummission will establish al Stanford Univcrsily. Because the . 
C.oinmission wnseslab1ished in the legislative branch, its records have mll been 
subject lo the Freedom of lnformution /\Cl (JiOI/\). ancl WC unclcrstund thnt the 
. POJA will not apply to Commission n..'Cnrds even after they are transferred to 
NARA. . . 

The Olmmii.,-;ion rccommcn<ls to NARA lhul records not ulrcady publicly 
. uvailuhle shouhlhc made uvailahlc 10 the publjc, lo the greatest extent pussihle 

Pi:lct Wulliron 
COllllllil.\irmer 

·· ·· ···· i.:011shitcill wHh the tcrtnsofthis teuer~bcginning on February 13. 2016. The 
Contmissionencouruges NARA to conduct a systematic review of the records that 

. nre not curremly avuilnblc lo the public With the goul or releasing tn lhc public as 
much information as is allownhle hy law um.I re£ulation on February 13. 20l6. or 
ns snon thereafter us possible. l~t!Ct1nls sh11ukl.nnt he disdnsedJnnncdiutcly uncr 
February 13. 20 l 61 if they contain (a) personal privacy information that thu 
Cummis.~i,m 11.greed lo prutcctfrum public dii;closurc for tonger lhun 5 years; (h) 
confidential fimmclul supervisl1ry or regulatory infonnalil'>n which remains 
sen:;itivc al the time of relea.i;e: tc) pmpricu1ry business infonnation which 
remains con l'idential or contuins trade sccrcL'i at lhe time of relca.'ie. i ncluc.ling any 
such infmmaliun lhal lhe Cummission hus agreed will remuin confidential for a 
lunger p!3riO~ pf tirn~; or(d) i~[n1111utilm which is uthcrwii;e barred fl'om public 

Wendy l.:delbi:rg 
f.'.l'l'Cllll\lt' Dirt'C'IOr 

disclosure by tuw, ns determined by the Archivist. · · 

1717 Pennsylvania Avenue, NW, Suite 800 • Wa,;hingLon. DC 20006-4614 
202.292.2799 • 202.632.1604 Pax 
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We uni.Jc~11tm.l 11ml lhcru will he an initinl pc1iml ur nl lcus1 licvcml months cluring which 
NARA's ~auff will hu nrgunizing um.I processing the Cummissiun's records. During this period, 
ucccss tu lite records should he pruviclcd Lo lhc ten members ur lite Ct.lmmission (Phil Angclides, 
the Hnnnmhlc IJill Thnmm;. Brunksley llnm. Byron S. Georgiou, Scnlllnr Bnh Graham. Keith 
Hennessey. l)nuglus Holl1."r!ukin. Hcuthe1· H. Murrcn. Juhn W. Thompson omJ Pclcr J. Wullison) 
and the l'ulluwing 111cmhcrsuf thu Cununission st,1rrand udvhmrs: WendyEclclhcrg, Peter 
K11dzik. Bsq., Orc1chcn Newsom, Scott Gnni. Oury Cohen, Oreg reldbcrg, Chris Scefcr, 
Maryann Haggerty, and Cussidy Wuskuwic;i:, In atldilion, certain administrativu stuff oflhc 
Cummissioilrnuy have ucccss as purl of their duties to transfer thu records Lo NARA. During the 
pcriutJ when thcFCIC 1ranslcrsrccnrds tn NARA nnd uncr February 13, 2011. itis imporlunt 
Lhut lhc ten Cnmmissiuncr.; umJ lhc dcsignulcd member.. of the Commission stuff und udvisoni 
huvc continuing access to lhc Cmnmissiun's n.•t:ords once thu recnrd-i tare transferred ln NARA. 

Thank yuu rur your cuupcrulinn in currying nut lite· nrl l lnsk of preserving nn<.I pmviding 
access tn the Commission's voluminous records. 

irmun 
nnm:iul Crisis Inquiry Commission 

Cc: Members, Finuncinl Crisis Inquiry Commission 
· Oury M. Siem. NARA 
Wendy Edelherg, Executive Director 
Cassidy Wuskowicz, Deputy General Counsel 

11-cv-00779 - Starr v US - Doc 98-2 - NARA - COP - FCIC - Release of Information - BonkNote - 8p 4 of 8



Case 1:11-cv-00779-TCW   Document 98-2   Filed 02/28/13   Page 21 of 92

CONGRESSIONAL OVERSIGHT PANEL 

MEMORANDUM 

To: National Archives and Records Administration 

From: Edward Kaufman, Chairman 

Date: April 3, 2011 

Re: Access Policy for the Records of the Congressional Oversight Panel 

This memorandum establishes the policy of the Congressional Oversight Panel (the 
uPanel") that shall govern access to the records of the Panel after its termination on April 3, 
2011. Because the Panel was established in the legislative branch, its records are not subject to 
the Freedom of Information Act (FOIA). As the Panel has· been advised by the National 
Archives and Records Administration (NARA), the policy governing access to the Panel's 
records is determined by the Panel in accordance with the Federal Records Act. 

ACCESS BY PANEL MEMBERS AND STAFF 

The following individuals may have unrestricted access to all Panel records. 

- Naomi Baum, Executive Director, Panel Staff 

- Tewana Wilkerson, Deputy Executive Director, Panel Staff 

GENERAL POLICY 

Panel records not already publicly available should be made available to the public, to the 
greatest extent possible ~onsisient with the terms of this iriemoraridtim and all applicable Jaws 
and regulations, in accordance with the.designations set forth below. 

The Panel encourages NARA to conduct a systematic review of Panel records that are not 
currently available to the public with the goal of rele~sing to the public as much infonnation as is 
allowable by law and regulation in accordance with these designations. In the course ofthis 
review, NARA should provide copies of records that originated with the U.S. Department of the 
Treasury ("Treasury") and that remain confidential to those designated by Treasury, as described 
below, and should request a review of those records with a view towards releasing those records 
as soon as possible. To facilitate this review, Acting Assistant Secretary for Financial Stability 
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Timothy Massad, or his successor, and any person designated by Secretary Massad or his 
successor may access these documents for the purpose of reviewing them and providing a 
recommendation to NARA regarding their public release, but no recommendation shall permit 
any material to be kept confidential for more than 20 years. At the expiration of the period 
recommended by Treasury or 20 years from April 3, 2011, whichever is earlier, we recommend 
that NARA review each document to determine whether public release would be lawful at that 
time. To the extent that Treasury fails to respond to this request with respect to any document, 
and NARA finds no other impediment to the document's public release, that document is to be 
made available to the public on October 3, 2011. 

NARA may grant access to Panel records that are designated "open" at the time of the 
request, provided that NARA has reviewed the information requested and determined that no 
confidential information falls within the scope of the request. If any of the requested infonnation 
remains confidential at the time oftherequest, NARA should withhold such information and 
satisfy the remaining request as appropriate. 

Before releasing any documents, the Panel recommends that NARA ensure that no 
personal information is contained in the document and that any such information is redacted 
before the document is publicly released. 

The policies established herein can be amended by a letter or memorandum to NARA 
signed by both Naomi Baum and Tewana Wilkerson. 

DESIGNATIONS 

The designations below indicate when the records of the Panel, identified by box and 
specific contents, may be made available to the public. The timing for such designations shall be 
calculated from April 3, 2011. 

Box · Contents ...... ·· Designation 

Staff files - Confidential (personnel) Do not open• 

Panel Member and Staff files - Confidential Open in 20 years" 

1 These materials include personal infonnation about Panel staff, such as social security numbers 
and home addresses, and therefore should not be released to the public at any time. 

2 These materials include attorney/client commuriications or other communications reflecting the 
internal deliberative process of the Panel. Any of these materials may be kept confidential 
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(privileged) 

Panel hearing materials - immediate release Open immediately 

Panel hearing materials - delayed release Open in 20 yearsj 

Panel Reports: Materials Produced to the Panel Open as design~ted by Treas~ry or on 
by Treasury - Confidential October 3, 2011 if Treasury provides 

no guidance4 · ·· · 

Panel Reports: Materials Produced to the Panel Open immediately 
by Third Parties - Non Confidential 

Panel Reports: Materials Produced to the Panel Open in 20 years!i 
by Third Parties - Confidential ' 

Official Correspondence Open immediately 
. 

General Correspondence Open immediately, subject to removal 
of all personal information 

Web Site Open immediately 

All Other Records Open immediately unless designated 
otherwise 

Press Materials - immediate release Open immediately 

beyond 20 years if NARA detennines in reasonable exercise of its judgment that the document(s) 
remains privileged. ' 

3 These materials reflect internal Panel deliberations. 

4 These rriaforials were provided to the Panel under the terms ofthe Protocols for the ProtecUon 
.. of Potenthdly Protected Information Produced.or Disclosedtothe Congressional Oversight Panel 
(see appendix). The information in these materials was designated as "protected information" 
under thetenns of this agreement at the time they were provided to the Panel and contain 
information that arguably may be classified as "trade secrets"under the Trade SecretsActor 
may include market sensitive information. 

5 These materials include information designated as "trade secrets" under the Trade Secrets Act 
and therefore should be kept confidential for a period of years or until such information is no 
longer classifiable as a "trade secret." 
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Press Materials - delayed release Open in 20 years 

6 These materials reflect internal PW1el deliberations. 
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