NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

LIFE INSURANCE & FINANCIAL PLANNING COMMITTEE

DUCK KEY, FLORIDA
NOVEMBER 20, 2008
MINUTES

The National Conference of Insurance Legislators (NCOIL) Life Insurance & Financial Planning Committee met at the Hawk’s Cay Resort in Duck Key, Florida, on Thursday, November 20, 2008, at 2:00 p.m. 
Sen. Joe Crisco of Connecticut, co-chair of the Committee, presided.

Other members of the Committee present were:


Sen. Ralph Hudgens, GA

Sen. Carroll Leavell, NM


Rep. Ronald Crimm, KY

Assem. William Barclay, NY


Rep. Tommy Thompson, KY

Rep. Charles Curtiss, TN


Rep. Robert Damron, KY

Rep. Virginia Milkey, VT


Rep. George Keiser, ND

Other legislators present were: 


Rep. Dennis Horlander, KY


Rep. Arnold Simpson, KY


Rep. Donald Flanders, NH


Assem. Joseph Morelle, NY


Rep. Brian Kennedy, RI


Sen. Steve Southerland, TN

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES
The Committee voted unanimously to approve the minutes of its July 10, 2008, meeting in New York City.
STATE STOLI LEGISLATION
Mr. Estey said twelve states passed legislation to regulate stranger-originated life insurance schemes (STOLIs) in 2008, many of which incorporated key aspects of the NCOIL Model.  He said on September 30, 2008, Governor Arnold Schwarzenegger vetoed the NCOIL Life Settlements Model Act in California.  He said nearly thirty states introduced anti-STOLI legislation in 2008, and the issue would remain on the top of state legislative agendas again in 2009.
TRAVEL-BASED UNDERWRITING
Commissioner Susan Voss of the Iowa Insurance Division said the National Association of Insurance Commissioners (NAIC) revised its Unfair Trade Practices Act Model Act at the 2008 Summer Meeting to prohibit insurers from refusing life insurance to, refusing to continue life insurance for, or limiting the amount, extent, or kind of life insurance coverage available to, an individual based on past lawful travel experiences. 
Commissioner Voss said the revisions also prohibited insurers from taking the same actions based on future travel plans, unless certain actuarial principles are met.  She said insurers can use travel as an underwriting tool, if for example, the Centers for Disease Control and Prevention issues alerts or warnings regarding an epidemic or pandemic for a specific region or country or if there is an ongoing armed conflict involving the military of a sovereign nation foreign to the country of conflict.  She said the model also required insurers to make relevant underwriting guidelines and supporting information available to a commissioner upon request.  
John Gerni with the American Council of Life Insurers (ACLI) said the NAIC properly vetted the issue over several years.  He said the ACLI supported actuarial-based evidence for travel-based underwriting because it allowed life insurers to appropriately price their products. 
Mr. Gerni said the ACLI was supportive of recently enacted laws in Connecticut and Massachusetts because they allowed insurers to underwrite foreign travel in certain situations.  He said that California, Florida, Illinois, Maryland, New Jersey, New York, Tennessee, and Washington had also passed laws since 2005 related to travel-based underwriting in life insurance. 
PROPOSED SEC RULE REGARDING FIXED INDEXED ANNUITIES

Southeast Regional Director David Nelson of the United States Securities and Exchange Commission (SEC) said proposed Rule 151A regarding the classification of indexed annuities had generated thousands of public comments since it was introduced in late June, 2008.  He said the rule would establish standards to determine when an indexed annuity was not an insurance contract under the Securities Act of 1933, and thereby subject them to federal securities rather than state insurance regulations. 

Director Nelson said indexed annuities were a relatively new and increasingly popular retirement product that had grown in sales from $4 billion in 1998 to $25 billion in 2007.  He said over $123 billion was invested in indexed annuities.

Director Nelson said complaints of fraudulent and abusive annuity sales practices were growing, and senior citizens were vulnerable to these issues.  He said sixty-five percent of cases handled by the state securities regulator in Massachusetts in 2006, for example, involved annuities.  He said the influx of consumer complaints occurred under the watch of state insurance regulators, not the SEC or state securities regulators.
Director Nelson said the SEC could legally assert its regulatory jurisdiction over the indexed portion of the product because it is tied to a stock market index that is not guaranteed to the consumer.  He cited the 1967 Supreme Court decision in SEC v. United Benefit Life Ins. Co. as grounds for the SEC proposed rule.  He said the ruling found that certain life insurance contracts were subject to securities regulation when “the appeal to the purchaser is not on the usual basis of stability and security, but on the prospect of growth through sound investment management.” 
Director Nelson said the SEC proposed Rule 151A in response to consumer calls for stronger disclosure, anti-fraud, and suitability standards available under federal securities laws.  He said the rule would have minimal impact on state insurance regulation because it didn’t preempt insurance department control of the insurance product and policy.  He said it would only affect the marketing and sale of fixed indexed annuities.

Director Joseph Borg of the Alabama Securities Commission said the North American Securities Administrators Association (NASAA) supported proposed Rule 151A.  He said the American Association of Retired Persons (AARP) and the Consumer Federation of America (CFA) also supported the proposal.  
Director Borg said indexed annuities were hybrid products being marketed to consumers as securities.  He said consumers were told they had the safety of the principle, but could benefit from the investment portion.  He said most agents didn’t properly disclose information about lock-up periods, surrender fees, and complex riders placed on indexed annuities.  He said agents also received large commissions, which added incentive to push the sale of indexed annuities versus other, and perhaps more suitable, products.

Director Borg said federal securities laws would provide uniformity in disclosures, protections, and suitability standards not available under state insurance laws.  He said consumers would also benefit from registration requirements, mandatory pre-sale disclosures of all material fees, and a national broker registry maintained by the Financial Industry Regulatory Authority (FINRA).
Commissioner Susan Voss of the Iowa Insurance Division said the NAIC was working with the SEC and Chairman Christopher Cox to better regulate the market for indexed annuities.  She said Rule 151A would divide the regulatory system for indexed annuities and further confuse consumers.

Commissioner Voss said the NAIC releases educational materials such as senior bulletins and had developed suitability and disclosure model regulations.  She said at least seventeen states had adopted the NAIC Suitability in Annuity Sales Model Regulation, and thirty states had implemented some type of oversight or rules for the marketing of annuity products.  


Commissioner Voss said that insurance commissioners were moving to address consumer concerns because indexed annuities were still a relatively new product.  She said that state insurance commissioners were in the best position to respond to consumer needs and that they would work with FINRA, the SEC, and NASAA to improve regulations and better serve insurance consumers.

Rep. Keiser said suitability was the driving force behind the proposed rule.  He asked how insurance commissioners could better police the indexed annuities market than federal securities regulators.
Commissioner Voss said states could take a more “hands-on” approach.  She said the Iowa Insurance Division, for example, reviewed all marketing materials, contracts, disclosures, and illustrations used for annuity sales in Iowa.  She said Iowa also required separate agent training to sell equity-indexed annuities.
Kevin McKechnie of the American Bankers Insurance Association (ABIA) said indexed annuities were attractive products that responded to consumers’ diverse financial needs.  He said a system of dual regulation would be costly for companies and agents, reduce sales, and deter future product innovations.  He said state insurance regulators were in the best position to address emerging issues in the marketplace. 

Mr. Gerni said that ACLI’s membership had mixed feelings about the proposed rule.  He said the ACLI supported the NAIC suitability and disclosure model regulations and urged more states to enact them.  He said it was important for consumers to receive accurate and thorough information about what they purchased.
William Anderson with the National Association of Insurance and Financial Advisors (NAIFA) said the SEC received 4,070 comments on the proposed rule—many of which were submitted by NAIFA membership, which opposed the rule.  He said NAIFA fully supported the efforts of the NAIC and individual state insurance commissioners to improve regulations of annuities.  He said indexed annuities were, at their core, insurance products and they should be regulated as such.  He urged the Committee to pass the resolution.
Dave Sandberg with the American Academy of Actuaries (AAA) said there was a general misunderstanding of the differences between insurance and security products.  He said most security products are characterized by a “principle at risk,” while insurance contracts guaranteed minimum returns and certain risks beyond that threshold.  He said states could be doing more to improve suitability and disclosures, and urged the Committee to continue efforts to improve uniformity.
Upon a motion made and seconded, the Committee unanimously adopted a Resolution in Support of State Insurance Commissioner Authority Over Fixed Indexed Annuity Products.

PRINCIPLES-BASED RESERVING

Commissioner Voss said the NAIC Life, Health, and Actuarial Task Force (LHATF) was nearing completion of a new Standard Valuation Law.  She said certain types of new life insurance products, like level premium term life insurance, universal life insurance with secondary guarantees, and variable annuities with secondary guarantees were often under-reserved, while other life insurance products were required to maintain redundant reserves.  Adoption of a new principles-based system of reserve standards would, she said, allow companies to maintain reserves that represented their actual risk.  Commissioner Voss said the NAIC hoped to complete the Standards Valuation Law by year-end.  
Rep. Keiser asked if the credit crisis had caused the NAIC to change its position on a principles-based approach.  Commissioner Voss said the NAIC didn’t want to loosen the solvency standards for insurance companies, but wanted to modernize a system of statutory reporting requirements that could benefit companies and consumers.  She said consumers, however, would always come first.
Rep. Damron said companies should have redundant reserves.  He said reducing reserves sends a bad message to Congress about state insurance regulation.  He urged the NAIC to take their time and not rush implementation of a principles-based approach.
Commissioner Voss said the NAIC’s process was meticulous and deliberative.  She said the Commissioners had a wide range of opinions on the subject, which naturally slowed the process down so issues could be carefully vetted.
Mr. Sandberg said companies in Australia, the United Kingdom, and Canada were subject to principles-based reserving requirements, and had remained solvent despite the far-reaching impacts of a global credit crisis.  He said the current reserving requirements in the United States hid the real risks.  

Mr. Sandberg said the Standard Valuation Law was nearing completion at the NAIC, which would establish a method for insurance regulators to make uniform changes.  He said an ability to react to emerging situations from a central and uniform point was crucial for stable insurance regulation.  He said the process would require legislative support if it were to be successful. 

Scott Harrison with the Affordable Life Insurance Alliance (ALIA) said the credit crisis had a profound impact on the life insurance industry.  He said companies were required to hold excess reserves in many cases, which prevented them from securitizing assets and growing their business through liquidity.  He said companies were required to hold those excessively redundant reserves in real dollars, which strained company capital.
Mr. Harrison said ALIA was encouraged by the NAIC’s progress to develop the Standard Valuation Law, which he reminded Committee members would only provide the legal framework for valuation reform.  He said he was hopeful the NAIC would have the Standard Valuation Law completed by year-end 2008.  

Mr. Gerni said the ACLI was generally supportive of the NAIC’s efforts.  He said proper development of a new Valuation Manual was important, and the ACLI would not support the Standard Valuation Law at the state level if it is uncomfortable with the final product.
2009 COMMITTEE CHARGES

Mr. Estey said the 2009 Committee charges were as follows:
· monitor and input on efforts to create a principles-based approach for life insurance reserves, and develop a position if appropriate
· explore reform initiatives, including suitability in annuity and life insurance product sales

· monitor issues relating to the underwriting practices and/or policy exclusions in life insurance policies, including those relating to lawful travel to foreign countries

· monitor and report on state life settlement laws, and examine the impact of the NCOIL model on STOLI schemes

Mr. Gerni requested that the following charge be removed from the Financial Services Committee and added to the proposed charges:
· report on regulatory issues related to annuities, and develop a position as appropriate

Upon a motion made and seconded, the Committee unanimously approved the additional charge.

Following Committee discussion, legislators unanimously adopted the proposed charges as amended.

ADJOURNMENT

There being no further business, the meeting adjourned at 3:15 p.m.
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