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COURT OF APPEALS OF WISCONSIN 

DISTRICT IV 

AETNA LIFE INSURANCE CO., et al. , 

Plaintiffs- Respondents, 

vs. 

SUSAN M. MITCHELL, COMMISSIONER 
OF INSURANCE and OFF ICE OF 
COMMISSIONER OF INSURANCE, 

Defendants- Appellants. 

AMICUS CURIAE BRIEF 
OF AMERICAN COUNCIL 

OF LIFE INSURA~~E 

Case No . 80-518 

INTRODUCTION 

The American Council of Life Insurance ( ";c ,I"), 

as amicus curiae, respectfully submits tlus Brief to urge 

this Court to affirm the Judgment of the trial court, ~hich 

ccclared Rule INS. 2 . 14(4)(a) invalid and void as applied to 

whole life insurance policies. 

INTERESTS OF THE AMERICAN COUNCIL OF LIFE INSURAKCE 

The ACLI is a trade association representing 507 

life insurance companies , of which 273 are licensed to sell 

life insurance policies in the State of Wisconsin. Life 

insurance compani es that are members of ACLI write 9!:> .. of 

all life insurance in force in the United States, and 95.2% 

I 
I 
I 
I 
I 
I 
I 
I 
I 

I 

I 

I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 

8 of 32

1981 ACLI Amicus Curiae Brief Aetna v Mitchell - WI Insurance Commissioner 32p bonknote.pdf



of all life insurance in forc e in Wisconsin. Membership of 

the ACLI is very diversified, consisting of larye, ~cdium 

and small stock and mutual life insurance compa~ies . ACLI 

members write participating and nonparticipating life 

insurance policies. Policies sold by ACLI members are 

designed in various ways to meet the needs 

segments of the marketplace;~ - , some policies are designed 

as high cash value/high premium policies to sa-cisfy one 

segment of the public while other po 1 icies are low premium/low 

cash value policies to satisfy another segment o: the public, 

and other policies have no cash values, i . e ., term policies . 

Because of the diversity of its members and of the tJpes of 

policies written by its members , and because of its mandate 

to advance the common interests of the life i~surance 

industry, ACLI strives to maintain a competitive balance so 

that no one segment of the i ndustry is favored 01er a.~other . 

I. 

ARGUMENT 

ACLI And Its Members Support Effective 
Cost Disclosure . 

For many years, the ACLI, or its predecessor 

organizations, have participated in the develo,nent of 

effective cost disclosure regulations . Several ACLI com­

mittees have studied and continue t o study in depth various 

-2-
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aspects of cost disclosure . The Nat ional Associa t ion of 

Insurance Commissioners ("NAIC") b egan i ts study of cost 

d isclosure in Novembe r , 1971. The ACLI and its members have 

worked with committees and task forc es of the i!AIC in that 

organization's effor ts to develop a f air and accurate system 

of cost disclosure. After over four years of effor t, the 

NAIC approved a final draft of the Life I nsurance Solici­

tation Model Regulation ( "Model Regulati on" ) . Tne Model 

Regulation was received as Exh ibit 35 i n the Court below. 

The ACLI has aggressively worked to secure the 

adoption of effective cost disclosure regul ati ons by insurance 

r eg ul a tors throughout the United State s. The ACLI has 

t e sti f ied on the subject of cost disclosure at hearings 

before numerous state agencie s, includ i ng Wisconsin ' s 

I nsurance Department on June 27, 1978 and April 16 , 1979 
I 

(see Exhibits 99 - 100) . Without except ion , that testiraony 

has been in favor of accurate , fai r and meaningful cost 

disclosure at the state level, and f ur ther more, that testi­

mony has cal led f or adoption of r egulati ons sooner rather 

than later . Moreover, the ACLI ha s vigor ously opposed 

s uggestions for misleading and confusing metho~s of coSt 

disclosure . Due in part t o the work of the ACLI and its 

member companies, the Model Regulati on has nov; been adopted 

- 3-
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1/ in 3 0 states .-

One of the primary objectives of the ACLI is to 

assure that the competitive free market for the sale of life 

insur ance pol icies to the cons~ming public be preserved and 

improved . To that end , the ACLI supports effective cost 

discl osure t hat enables consumers to compare the cost of 

competing l ife insurance policies . Very sir:iply, the ACLI 15 

an or ganizat ion of compet itors . Its members recognize ilie 

benef its to the industry and the consuming public of a free 

marke t economy. The proper functioning of a free ma::-ket 

economy demands that complete and accurate cost information 

.!/ Alabama, Ala . Ins . ~pt. Reg . tb . 64; Arizona, Ariz . Ins. D:part. 
R. 4-14-211; Connecticut , Regs . of Conn . State AjC.'1ci1..!S, sec . 38-
64- 32, et . ~ -; Delaware, Del. Ins. Dept. Reg . N-:>. 29; Flcrida, 
Fla. Stat. ArJ1 . sec . 626 . 990 (West); Georgia, R.iles of Conptroller 
General , Ins. D:pt:, 01. 120- 2-31 , et seg . ; Illinois, Ill. Ins. 
Dept. R. 9 . 30; Indiana, 760 I.A.C. 1-24- 1, et ~ . ; 101-.a, I.A.C, 
Ch. 510- 15.66 (507B) , et~-; Maryland, t-ti-.-Ins . D...pt. Reg. N::> . 
217-2 ; tt.assachusetts, 211 C. M.R. 31.00; t,1j_ssouri, I-b. Ann. Stat. 
~ec . 376.700, et~. (Vernon) ; M:>ntana, A.R.M. 6.6.201, et~•i

11 Nebraska, Neb. Ins. IP-pt • .Emle 33; ~evada, N;v. Ins . IP-pt. le3· IL-
6 ; New Hampshire , N. H. Ins. Dept. Reg . ~- 21; Nei, vcrsey, K.J .A:C· 
11 : 4-11.1, et~-; New r-~co, N. M. Ins . Rule 30-3; Nort'1 caro1111a, 
N.C. Gan. Stat . sec. 58- 213 . 6, et~-; North D.:1koca, N.D. ms. 
Dept. R. 45-03- 01-01, et~-; Ohio, O. A. R . 3901-1-~'.:s; Oregon, 
O.A . R. 836- 51- 005, et . seq . ; ~ode Island, R.I. Ins Dept . Re9· 
XXVII ; South Carolina, s .c . Ins . Dept . ~le 69-30; south !)akota, 
A.R .S .D. 20: 06: 14 ; Tennessee, &i1es of Tunn. ~pt. of ms. 01 , 0; 80- l - -10; u,tari~ Utah Ins. 08pt.. Reg. 781; <vemior~t, Ve. Adm. _Rev, 
R....cg • 77- 2 ; Washington , W .A .c. 284- 23-200 e+- er.q . T"r;c;st Virgi.n:a, \l Va Adm ' -= _,,,_ . , · · · leg· , Ins. Com., 01 . 33- 2, series Xll-1978. 

- 4-
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be furnished to the consumer . 

The support of the ACLI and i t s membe r compan i es 

for effective cost disclosure is i npor t ant for two reasons. 

First , i t demonstrates that t he insurance industr y vigor­

ously supports regulations r equiring effect ive cost dis­

closure , contrary to the allegation on p . 13 o: Appellants ' 

Reply Brief that" [t]his litigation has dashed any expecta­

tion that an industry .. . would we lcome meaningful cost 

disclosure ." Second, such support has been impor tant in 

bringing effective , meaningful cost d i scl osure to the 

American public , as evidenced by t he fact that the Model 

Regula tion system of cost disc losure is being used in over 

80% of the sales made today, contrary to the further allegu­

tion on p . 13 of Appellants ' Reply Br ief that " [c) onsumers 

have been deprived of meaning fu l i nformati on long enough . " 

Finally, the support of r egulators or legislators 

in 30 states for the NAIC system of cos t disclosure demon­

s trate s their collective judgment that such a system is 

f air, meaningful and accurate , and t hat the publ ic is 

c apable of understanding the various cost disclosure indices . 

-5-
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II. There Are Certain Minimum Standards 
Any cost Disclosure Syste.n i•!ust :-:eet 
and Rule INS. 2 . 14(4)(a) Fails to 
Meet Such Standards. 

There are certain mi~imum standards that any 

system of cost disclosure must meet. First, it must not 

contain false and misleading information, nor must the 

information it gives be nisleading because it i s incomplete . 

Not only common sense dictates this standard, but also 

§628 . 34(1) (a), Wis. Stats., which provides in i)drt as follows: 

"No person ,.,ho is or should be l icer.scd 
under this Code ... may make or cause 
to be made any co~munication relating to 
an insurance contract, the insurance 
business, any insurer or a~y intermediary 
which contains false or misleading infor­
mation, including information mislead ing 
because of incompleteness." 

Second, the system of cost disclosure should not :estrict 

competition among life insurance companies. 
I 

The Model Regulation is an exa.mple of a cost 

disclosure regulation that meets these .:undamental criteria. 

It does so simply because it recognizes the most fundamental 

concepts concerning the cost of a life insurance policy: 

(1) The cost of a life insurance policy cannot be 

deter mined by premium alone , but must also take into accour.t 

cash values und dividends. 

(2 ) If a policy is surrendered prior to death of 

-6-
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the insured, the policyholder will r ecei ve t he cash values; 

but if the policy is held until death , only a~ath bcne~its 

will be paid. 

(3) The cost of protection di ll differ depending 

on when the policy terminates, a nd whe t her it terminates by 

death o r surrender. 

(4) The dividends i l l ustra t ed on a participating 

policy when it is sold are illus trations onl y and cannot be 

guaranteed. 

In recognition of the se f undamental pr inciples, 

the .Mod el Regulation requires disclosur e of both the Sur­

render Cost Index ("SCI"), which provides the purchaser with 

information rel a ting to the cost of d policy if 1t is 

surrendered at some future ti.1\e, and the !Jet Payment Cost 

I ndex ( "NPCI 11
), which provides information relating to the 

cost o f a policy if it is not surrendered but rather kept in 

force for a period of time, £!.:l.·, unti l t he death of the 

i nsured . Also required is the Equiva l ent Level Annual 

Dividend ("ELAD"). ELAD is a calcul ation applicable to SCI 

and NPCI to enable the consumer t o det e r mine what part of 

each index arises from illus trated dividends which may 

differ from those actually paid . The SCI , N?CI, and ELAD 

-7-
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are shown :or both 10 and 20 year pen.eds in r"'cognition 0 ~ 

the fact that the cost will differ depending upon when the 

policy is terminated. 

The Commissioner has adopted en inte rest adJust1:d 

index system of cost disclosur •, which syste.:1 is the founda­

tion for the Model Regulation. The essential parts of the 

system are an index displaying the surrender cost, SCI, an 

index displaying the cost of policies held until deat:-i, 

NPCI , and ELAD, which reveals the extent to which both 

indexes are composed of nonguaranteed dividends. Th€: 

Commissioner has adopted the i-':odel Regulation .:.r. part, but 

omitted essential parts which were designed to offer full 

disclosure to the consumer. 

The ACLI recognizes that the Comr.nss1.on~r is 

entitled to adopt a cost disclosure system ;1:1ich differs 

from the Model Regulation so long as it is within her 

statutory authority. However, having chosen to use the 

interest adjusted index syste~ of cost disclosure as a 

basi s , the Commissioner cannot omit the key el1;;.ncnts of NPCI 

and ELAD. To do so would prevent the consu1ncr .rom baing 

able to make a purchase decision with the bi:?n~.f 1. t of complete, 

non- misleading cost information . Th1.s , in turn, directly 

-8-
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affects the ability of the ACLI members to cor, pcte with each 

other on the basis of the entire cost picture of a pol icy 

rather than just the one segment the regulator deems to be 

most irnf,Or tant "to the majority" of purchasers. 

The Buyer ' s Guide and "Preliminary Pol icy Sur.-.mary" 

("Summary" ) , as adopted by the Commissioner, contain materic1l 

omissions . Fi rst, the Buyer ' s Guide and Summary imply that 

SCI and NPCI are substantially similar, and the Summary 

therefore omits NPCI. This irrplied similarity is not the 

case because NPCI and SCI contain different conponents and 

are used for different purposes . SCI is the most approp­

riate index for the consumer to use in comparing the cost of 

the insurance policy should it be ultimately surrendered. 

It considers the cash value upon surrender . This cash 

surrender value is irrelevant to the policyholder upon deat. 

of the insured. Since many policyholders p~rchasc and hola 

insurance policies until death and many more purchase such 

policies with this intent , advising the consumer to utilize 

· 1 d. ~1PCI i.s the SCI alone for price comparison is m1s ea 1ng. 

most appropriate index for the consumer to use in co~paring 

the cost of the policy it if is kept in force un~il dea~h . 

second, the failure to include BLAD also results 

-9-
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in incomplete and misleading disclosu:::-e. ELAD d.:sclos~s the 

presence of nonguaranteed dividends in the cost structure of 

insurance policies, an essential item of information for the 

consumer. The use of ELAD or 1.ts equivalent is particula.c"ly 

important in the marketplace today as companies develop new 

products with nonguaranteed premium rates a~d wit~ other 

nonguaranteed cost elenents. Failure to disclose the 

magnitude of these important nonguaranteed cle·ncnts o: a 

life insurance policy can clearly mislead the purchaser. 

The trial court found that Rule INS. 2 .14 (4) (al, 

requiring delivery to consumers of a Summary and a Buyer's 

Guide, compelled delivery of false and misl eac1.ng informa­

tion to the consumer, contrary to §628. 34(1) (a), W:.s . Stats. 

The decision of the trial court shoulc be a~f1rmed. 

The Buyer's Guide and Summary cil so do not meet the 

second fundamental criteria of any cost disclosu:::-e s~ ~te::1 i!'! 

that they do restrict competition by dictating tne use of 

the SCI alone as a yardstick for market selection. T,1is ca!: 

discriminate in favor of participating policies over non­

participating policies, because the cor.sur:icr is not informed 

of the extent to which the SCI is based upon nonguaranteed 

dividends. Consumers h . . s--r contains ave a right to k now tnat ~ · 

-10-
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this element and to what extent, and be given the choice of 

whether or not to accept that risk. SCI alone favors 

policies with high cash surrender values over b~ose :hie~ 

have lower cash surrender values. Cash surrender value is 

less i mportant to the consumer who desires to compare life 

insurance policies with the obJective of ~eeping the ins~r­

ance in force. Finally, use of Buyer ' s Guide ana Su~~ary 

could cause low cash value and low guaranteed prcr.1ium 

policies to be driven from the marketplace, ~ven though such 

9olicies may be cost competitive within the obJectivcs of 

consumers . Individual companies will not be pl aced at an 

unfair competitive disadvantage if a full and accurate 

d isclosure of the cost of insurance policies is giver. to the 

consumer. 

Moreover, competition is further restricted by any 

system which discourages innovation, l. .e., the design of r.ew 

products for the marketplace. The Buyer's Guide and Summary, 

by emphasizing the SCI and th'3reby giving it undue promin­

ence, wi 11 force companies to concentrate on designing and 

marketing products that produce favorabl e results when 

compared using only SCI. Correspondingly, ttere would be 

considerably less incentive for companies to develop lowe= 

-11-

18 of 32

1981 ACLI Amicus Curiae Brief Aetna v Mitchell - WI Insurance Commissioner 32p bonknote.pdf



cost products containing reduced cash surre~dc~ values, 

s i nce such products typically produce higher SCI. Such 

innovation is vital to the marketplace and ess~ntial to 

co:npetition . 

III . Rule INS . 2 . 14(4)(a) Exceeds Tie 
Commissioner ' s Authority to Promulgate 
Rules Because it Contradicts .~ ?ur­
poses Set Out in the Wisconsin 
Insurance Code . 

Section 601 . 41(3), Wis . Stats., state s that "[c]he 

commissioner shall have rule-making authority u 1::lcr s. 

227.014(2) . " Section 227.014(2_)(a) , His. Sta ts., 9rovides: 

"Each agency is authorized to adopt s ~ch 
rul es interpreting the provisions o f 
statutes enforced or adm~nistereJ b v i t 
as it considers to be necessa ry to -
effectuate the purpose of the statu tes, 
but such rules are not valid if thev 
exceed the bounds of correct interp~e­
tation . " (Emphasis added.) 

Moreover, it is a well-settled 

Wisconsin that : 

of law ±.n 

"The rule-making power does not exte r.d 
beyond the power to carry in to effect the 
purpose as expressed in the enactrnen ~ of 
t~e legislature . 'A rule ouc of ha r mony 
w~th the statute is a mere nullity . 1 (cita­tions omitted) , 11 

Basic Products Corp . 0 ?d v . epartment of Taxat~on, 19 Wis,w 

lS 3, lSG , 120 N. W.2d 161 (1963). See c..lso, Sto.tc ~ ~-

- 12-
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Baranowski v. Koszewski, 251 Wis . 383, 386-7, 29 N. W.2d 764 

(1947); Josam Mfg. Co. v. State Board of Health, 26 wis.2c 

587, 601 , 133 N.W.2d 301 (1965); Mid- Plains Telcohone, Inc. 

v. Public Service Commission, 56 W1s.2d 780, 202 N. W.2d 907 

(1973). 

The purposes of the Insurance Code are set forth 

in §601. 01 ( 3) , Wis. Sta ts., which provides in part as 

fol lows: 

"601.01(3) Purooses. The purposes of 
[chs. 600 to 646) shall be: 

* * * * 

( b) To ensure that policyholders, clai11-
ants and insurers ace treated fairly and 
equitably; 

(c) To ensure that ~he state has an ade­
quate and healthy ins~rance markdt, char­
acterized by competitive conditions and 
the exercise of initiative; 

* * * * 

(g) To maintain freedom of contract ,md 
freedom of enterprise so far as consistent 
1-1i th the other purposes of the laH; 

* * * * 
(j) To keep the public infor~ed on insurance 
matters; and 

(k) To achieve the other purposes stated 
in the insurance code." 

-13-
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Chap. 628, Wis. Stats., regulates rnv.ri~eting of 

1 . ·es Its purr)oses are set forth in ~ 0'":.8 . 0l, insurance po ici · ~ ~ 

Wis. stats., h'riich provides as ::ollows: 

"628.01 Purposes . The purposes o! this 
chapter are: 

(1) To encoura~e ~nprovement in the pro­
fessional competence of insurance int~r­
mediaries; 

( 2) To provide maximum freedom o! mar;;:et­
ing methods for insurance, con sis tent with 
the interests of the public in th~s state; 

(3) To preserve and encourage competition 
at the consumer level; 

(4) To limit the adverse effects of im9er­
fect competition on the cost of in~urance; 
and 

(5) To regulate insurance ~arketin~ prac­
tices in conformity with the general prupo£es 
of the insurance code . " 

Rule INS. 2 . 14(4)(a) is totally "out of harmony" 

with the Wisconsin Insurance Code . For exam .. -'le, §601.01(3){bl, 

Wis . Stats. , provides that a purpose of the Insurance Code 

s:1all be "to ens +-~ t 1 · h ld ure w1a po icy o ers, cla.:.lilar.~s, and 

insurers are treated fairly and equi tauly." · of A comparison 

2olicies based solely upon SCI discriminates d'Jainst certair. 

companies writing nonparticipating policies in that tnei r 

policies may involve higher SCI numbers than those co,.1pan!.d 

-1-l-
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which write only participating policies. Also, the failure 

to include ELAD discriminates against companies which 

contract to furnish guaranteed cost policies \.ihen compared 

with those which issue participating policies. Finally, 

many companies operate in markets where there is a particular 

need for products with low premiums and low cash values . 

Consumers with limited financial needs, for ~x~1ple, are 

attracted to such products as a means for maximizing their 

insurance protection within their budgetary constraints . 

These products usually will produce relatively high SCis but 

low NPCis, so companies that sell extensively to such 

consumers would be placed at an unfai= co~petitive dis­

advantage . These companies would be unfairly characteri2~a 

as high-cost companies simply because their ~yp1.cal customer 

is interested in a product wit~ a l ow NPCI but with a high 

SCI. 

As another example, §628.01(2), ~is. Stats . , 

states that the ouroose of the chapter on insurance r:iarket1n9 
~ .. 

is "(t] o ensure that the state has an adequate and he 11l thY 

insurance market, characterized by CQdpetitive conditions 

and t he exercise of initiative . " Rule INS. 2 -1~( 4 )(a) 

contradicts these pur1:>oses in that it in fc.ct I inimiz 6 
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d Of ma
rkecing methods c1nd J.Mpeaes an ade~1uate cUld free om 

healthy i nsurance market contrary to the interests of the 

· b by requiring disclost.1re of t,"!e SCI 0 ,. 1111 . public ecause, - it 

will force cor,panies through competitive n.:!cess i ty to 

structure their policies to yield as low a SCI as possible. 

A policy 's SCI can be lowered by raising the cash values . 

This in t urn , however, raises the premiums and r.ieans that 

the consumer will be able to buy less whole l 1.fe death 

protection per premium dolla~. Th~s is not in tl:e best 

interests of a consumer whose obJecti ve is to 91.!rchasc whole 

life insurance with a limited amount of cash, a:id it restricts 

competition . 

As yet dnother exar,1pl E. , §6 2 8. 0 l ( 3) , 1H s. Stats., 

states as a purpose that the chapter seeks 11 ~?] o preserve 

and encourage competition at the con su,net:' :eve l . " Rt.le INS . 

2 . 14 ( 4) ( a) contradicts this p~::::-pose 1.n that it in fact 

discourages competition at the cons1..:mur li-JV13l bi;cause 

consumers are given only enough in formation, ~ ., the SCI, 

to compare one aspect of the cost of a life 1.ns,1::-ance 

policy. They do not have the ►ool '- I 1:....:.,£ • I 
the :~?CI, -:o 

compare the cost of competing [>Ol icies in the event the 

policy is ke?t in force and thus co not ha.v _ the co:"lplete 
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information that is necessary if competitive forces are to 

operate effectively. As the record deinonstrates, rankings 

based upon the SCI and those based u9on the NPCI will often 

not correspond and therefore both of these indices need to 

be disclosed. 

In addition , even SCI co~parisons involving only 

participating policies will be distorted. The consumer has 

no way of knowing the extent to which the cost indices arc 

guaranteed, and thus another element is missir.g that 1s 

.:1ecessary to preserve competition at the consumer level . 

T.1is is particularly ir~:.)ortant given the fluctuat1or.s i:1 

interest rates the economy has been exparienc1ng during the 

9ast year and the uncertainty of what the econo,nic future 

holds. 

As another example, §628.01(4), Wis . Stats., 

states that a purpose is "[T]o limit .:he adver-se effects of 

imperfect competition on the cost of insurance." Rule INS. 

2. 14(4)(a) in fact accentuates the adverse e~:ects of 

imperfect competition by favoring one type of product over 

another and thereby limiting competition . ~his is further 

aggravated by the Commissioner's rule which enables a 1 agent 

selli:-ig a high premium/high cash value policy with a low SCI 

- 17-

24 of 32

1981 ACLI Amicus Curiae Brief Aetna v Mitchell - WI Insurance Commissioner 32p bonknote.pdf



to rely on the endorsement by the Insurance Co or.1.:.ssioner of 

SCI alone as a ~easure of cost. As James L . Brow~ o: tr.e 

the wiscor.sin Consumers League said (~x. 99, p9. 9-1~): 

"The agent who can of .!:er the Gu idc and 
Policy su~Mary co a prospective custom9r 
can , in effect, say to that custon_r, 
'Look , you don't have to take my rord 
alone that this policy is a good buy :or 
vou . Look at '10W the 'ilisconsin Co~:nis­
~ioner of Insurance rates this f>:Jl ~cy . ' 11 

In fact, the policy wich the lower S~I n.:.r.ibe:::- ,1::iy havt::: a 

higher NPCI than the policy with which it is be_ng coi1pared . 

By who:, will the consumer be more likely to b_ ccnv1nce.:i -

the agent selling a policy with the low SCI nunber ,,.nth the 

help of the Commissioner's endorsement or th~ ~ent trying 

to convince the consumer that the NPCI is ir:1po1:tant to 

consider, even though ~he Commissioner di<l not think it 

necessary to require disclosure of the HPCI? 

Lastly, §601 . 01(3)(]), Wis. Stats., states that 

one of the purposes of the Insurance Code is " ( t) o ket3P the 

public informed on insurance matters." This 

by Rule INS . 2.14{4){a), which misinfor,1s the public on sorie 

aspects of cost -::oinparison and omits to inforn the public c .. 

0thers · Complete and accurate informatior. on cost c.:ornpa~ison, 
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as heretofore described, is in the spirit of the p~rpose o: 

t1.e Coc1 e and is in keeping with the objectives o£ the ACLI. 

The fundamental concept underlying the purposes of 

::he ir 3_1rance code is that a w,ell-informed const.:ier 1.s 

necessa ::-y for a free- market economy to function propedy. 

ay being sup2lied with sufficient and accurate informa~ion, 

the corisumer is wel 1-infor;ned. The Summary and Buyer's 

Guide f~il to supply the consumer with such information, and 

therefore he or she is not properly informed for the purpose 

of '1la:;;::._ng the approp::-iate purchase decision. This, in turn, 

restricts the operation of a free- market economy, contrary 

to the interests of the AC:.I a::1d to the purpose of t 1e 

The trial co11rt correctly concluded '!:hat Rtile I ;s. 

2.14(4)(a) vi'J1ctte? the purposes of -~he Insurance Code, 

-1.:.cn reguire fair treatr:ient, :ree competi tio.i, a:1d an open 

;narketplace. 

IV. Courts Have Res-.1ired Adherence 
to St~ict Standards of Disclosure 
in Other Areas and Rule INS . 2-14(4)(a) 
Should Be No EYception. 

disclosure statutes which There ar<2 otl1er consumer 

2ccvide guidance as to ~hat maJ be misleading . Issuers of 

sec·J.r.:_ :_;_es are req-.1ired to d :.sc::lose facts to i"lve5tors whic 
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t t J.·~ m~✓ing the decision to i,vest. ~ ·..,ould b~ irJpor an - " """" i:.scott ~ 

B Chr].. ~ Cons·.:ruccio;1 c_cro., 
\,.. ~ ---- ~~- 2 8 3 F . S 1.1 pp . 6 ~ 3 , 6 81 ( S • o .,; . y. 

1968); 7SC Indus.:ri~~, Inc. v. North#ay, Inc., 42G U.S . 438 I 

4~4_4:5() (19.t".:), ~nd cases ci~ed therein. Co·1pdre Rest3 te:nent 

of Torts 2d, §402B, Comraent g (Misrepresc~tation by ~~11er 

0 f Chattels to C::msu1:icr). S0e also, Weave-:-:- v. Ger.eral 

InsJrance Coro., 528 ?.2d 589 (5th Cir . 1976), construing ------ __ .._ 

the Tr·.:th ::::n Le"lc.ing Act and regula-c.icr.s to rc--1uire ~ le1c.er 

to disclose? t'1e finance charges applicable t0 the p:1rchase 

of creo.it life :.nsu'!'.'ance. These cases illus .. rate by ,:rnaioJy 

that p~irchasers of insurance J:->Ol icies should. .o:: be subjec:':!d 

to the inco· ple-:e and nislead:.ng disclosui:es re~1:.red by the 

C:or.rnissioncr' s Regulation. A purchas"'t" of cl 11.fe insurance 

2olicy s:1ould "lot iJe directed to consider s::r. ·one, ··1ich 

emphasizes surrer.cle~ of the pol icy, when his or her 0'.JJective 

is to cortpare the policy as if it were kept in force unt:..l 

death, Nor s·1ould hS? or she be referred to SCI and not be 

told of nongua:.-ante.:d dividends affecting ti.1e SCI. I:1deecr 

an iss 1er of securities, a seller of chatte's, or a lender 

ma~ing an in~o~plete and mis1eading disclosure si~ilar to 

that required b.f Ruh~ I~S. 2.14(4)(a) would nave a .:;uostar-

':ial bl t' ens ...-,-o en c~mplying with applicab' e discl s ·re r•?'.Jula .i. 
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and co-non law standards reqt,;.iring full disclosu~e · - in the 

nark.etplace. 

Recc~tly, the Wisconsin Supre~e Cour t construed a 

consuncr disclosure statute to p r event deception to the 

ccnsu~er . I'1 s :ate v. Amoco Oil Co ., 97 Wis . 2d 226, 236- 37, 

!93 rL'7.2d 437 (1980 ) , the co.irt considered §100 . 18(2) , Wis. 

Stats., w11ich relJl.lires that t'1e amount to be paid in a 

"co~1oi:-1ation sale" :Oe set forth clearly . A.rnoco published 

advertisements describing "free" items and stating that the 

prices ~o be 9".)Sted by participating dealers could vary. 

:nis case staDds for the pr oposi tion that complete disclosure 

means disclo3~re ~fall elements of price in one place, 

c:.nc:.l o gous co .ic.CLI 's a~gu,nent to include NPCI and ELAD ir. 

the Su""":rilary . rhe court stated : 

"~rnoco's construct:~n of sec . 100.19(2) 
:o validate its adve~tis~nents stdnding 
alo~e or its advertisements i~ combina­
tio!1 ·,1i th the dealer's po.::..nt- of-sale 
disolays not only does 'liolence to tle 
la~;ua1e of the statute but also underm:nes 
the o~roose of the £tatute. Sec. 100 . 18(2) .. ;; .. 
does not prcJide that mul tiple advertisemcn~s 
read together can St1pply the ?rice or .. amount 
to ·)e pa id • The statute requires tha - the 
prise be stated 'in advertising' and ~:hat 
'tl-:e •)rice or amount '1l1ich must be paid. 
shall.be set forth c:early, ~o,spic~~~s.y 
and in s·.ich manner that trie total p.::-ice 
or "...Jo.1nt t o be oaid may be read,:;.ly ascer­
tai ~:. ' h·e read this l,:u:guage to rnea:i 
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that the actual prices aus~ be rea~ily . 
ava:.lable to ti:e consumer ~n tJ:1e a v~rtise­
ment which offers ti1 cornb1.nat1.on sale . 

:'\, I t ._ • :f •.-.,,:; \;er~ to acce9t n."':lOCO s con e· '-ion 
that the requirements of sec. 1OO . la(2) 
are ,net .!::>y integrating Amoco's advertise1aents 
with o~int-of-salc displays, the lc3islative nu~~os~ in enacting sec . 100.18(2) would be ~1•.:?feated. 

a is app"'rent that the purpose sec. 
100.1"'2) Stats., is to pro.ote fu" dis­
closur~ t0 the consumer of reli, bl data, 
thergby ?reventing deceptive prici g and 
fac~lita~ing price co1parison . .. 

The theory o~ sec . 100 . 18(2) is t~at ~he 
consumer, supp:ied with sufficient ~na 
accur, te ~nforwation, can cv luate the 
aaver _ .... se, ,c:1t and nake an intel 1 i~~nt, 
racior~l dec1sion ~ that he ad· rtiser 
sho~ld supply the information, the co,~um~r 
shot..:.ld net have to se:,rch for it. S~;. 
100.· (2), Stats., enables the consu~cr 
to gauge f=c:n the advertisement i.:se 1 £ 
,;het'·.3- the 'gift' is 'free' er ,1hct·1er 
the consumer is financing the 'gift' in 
who::.'J or in part ·)y paying n hi:1n p .. ice 
for t~1c ,1Prchandise to be purchased. S,:?c. 
~00.13(2 enables the consuncr to deter­
rai:1e the price of the merchandise bc~ore 
he or she is enticed into the b~sincss 
prer.iises of the scl icr by the advertisemcn t Q,- If I - ree goods . If the cons m r must: gc 
~o the hus1ness premises of the dealer for 
~he~price~, th~ consumer is pu~ in 
pos_t_')n 1 !'l which the ret1iler ma" exert 
press~re, the consumer may feel c~.n el lc.:i 
to na,~e an ::;_ 1 ,e-1 iate decision, and he 
cons•111er cannot reflect or make cc 1pc:lrisons · Ohralii< v . Ohio Ba ... Assn 436 v· s 447 45, (1978) ." - --4 

_. , •• • ' 
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':i:'h2 argurnent that accurate and comolet-e ~i· s-1 ... - ..., -.os:.ire, 

1:?.g_., S':I, ~per and ELAD , would be "too co•11plicated ~
0

r th 

consune·~" is without nerit. Disclosure syste:ns more cornple. 

-:han t:1.- Model Regula::ion have ;?roven effective in other 

a~eas duch as in the credit and securities industries. 

'.i'"'1ere is no reason why s lCh would not b= equally effective 

in the insurance i~dustry, as evidenced by the adoption of 

-.:.he i1o .::.el Regulation in 3 0 states. 

Over t~e past several years, courts, legislatures, 

and r01u1 atory agencies have required businesses to p..:ovide 

£·1: 1 s.~d fair disclosu:ce in t-,,e mar'-:et . Such disclosut'es, 

for th12 '.JSi: ::1art, have not ber.:m found to )e unduly compli­

cc:.ted .:'Jr the custo;ner . The ~::..:1eory of disclosure is to 

prot,~ct consurr.ers and to insure full and fair competition in 

Ada~,istrators of disclosure legislation and rules 

have a legal duty and responsi:>ility not to ddopt disclosure 

re3ul a t:_or s \lhich are incomplete and misleading to t.hc 

consumG-r. It is indeed un::ortunate that the Commissioner of 

Insuran~e has ~dopted a regulation that m~sleads the consu er, 

res!:ric:.s co,-:p~ti tion, and inposes rcg'.1latory mandates 
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co~trary to ~he public interest . 

co.;c ·sroN 

The ~udgme~t of the trial courts oulj 

Respectfully subnj 

). - ~ 
Dani:~~ ~

1
br 

Ross & St-vcns, s 1 One South Ptnc· "'~ 
i•1adison , HI 53 70 l 
(G)8) 257-5353 
Attorneys for~~ t 
of Life Insur ·cl 
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