. IN
COURT OF APPEALS OF WISCONS

pISTRICT v

/f/,—-’/,;;':’ —

pm——

A LIFE INSURANCE co., et al.;

p—

AETN
Plaintiffs—Respondents,

VS
cyUSAN M. MITCHELL, COMMI%;‘:IONER
oF INSURANCE and OFE‘ICECE
OMMISSIONER OF INSURANCE.

Defendants—Appellants.

———————————

A e

Appeal from the Circuit court for Dane County

The Honorable W. L. Jackman, Presiding

———————————

AMICUS CURIAE BRIEF OF
AMERICAN COUNCIL OF LIFE INSURANCE

Case No. 80-518

Daniel W. Hildebrand
Ross & Stevens, S.C.

One South Pinckney Street
Madison, WI 53703
(608) 257-5353

Attorneys for American Council
of Life Insurance

1981 - ACLI - Amicus Curiae Brief - LC - Aetna v Mitchell - Wisconsin Insurance Commissioner - BonkNote - 28p

10f28




T A . . N .
T T TG i‘\ TH TH I COUNCTT 81"
) J L aE i L L
1 IRANC
E ¥ - i el . i
= - - v e B
| = = (S 2 L) Il
= g 2 o g
= o % {5) Fail T
> v 1le N \ ) al 10
. 4 = =
4 = 313 CAS . .
= S - N e i e — m
B ) {(a) Exce 5 Th
L 2 - )\ LxXcee L
= " = ik . I L T, g - pule =1
= S J = aud Ul 4 - =il e
= = P : ~ T4+ Y S a=15)
- e 5t P TORT T Tiln " l
= = JU L = ‘.
|
- 1 I
L L] . . . " )
I - B r j==] cO
Bt v padi ‘
¢ - - .
o110
N 3
s ' . »

1981 - ACLI - Amicus Curiae Brief - LC - Aetna v Mitchell - Wisconsin Insurance Commissioner - BonkNote - 28p

o —————————

e —— - g




1981 - ACLI - Amicus Curiae Brief - LC - Aetna v Mitchell - Wisconsin Insurance Commissioner - BonkNote - 28p 3 of 28




4 of 28

- 28p

o)
2
s]
p4
X
c
°)
m
1
—
9]
&
10
@
LD
IS
IS
/o)
®)
o)
o
(=
o
>
@
A=
4=
@
c
Q
o
A
1
©
<
3]
=
=
>
©
C
5
©
<
1
@)
=
1
o
2
—
m
o
8
—
=
®)
(2]




—
o

+3 AETNA LIFE INSURANCE CO., et al.,

Lo Plaintiffs-Respondents, AMICUS CURIAE BRIEF

17 OF AMERICAN COUNCIL

| vS. OF LIFE INSURANCE

T SUSAN M. MITCHELL, COMMISSIONER Case No. 80-518
OF INSURANCE and OFFICE OF
COMMISSIONER OF INSURANCE,
L T S Defendants—~Appellants.
f 3125
INTRODUCTION
The American Council of Life Insurance ("ACLI"),

as amicus curiae, respectfully submits this Brief to urge

this Court to affirm the Judgment of the tr

ial court, which

e ——
]

= i s . x vl ia i
declared Rule INS. 2.14(4)(a) invalid rold as applied t
whole life insurance policies.

INTERESTS OF THE AMERICAN COUNCIL OF LIFE INSURANCE

wun
o

On

The ACLI is a trade association representing

+ : 4 wh 1 ) 1 - 1 ~ens 1 cO sel ‘I~
life insurance companies, of which 273 are license C
| i ; Selliy : - £ Wisconsi Life
life insurance policies in the State oI Wiscons
: : 1 mbers ACLI write 95% of
insurance companies that are memders OL ALZ <
tes, and S

all life insurance in force in the United otd
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of all life insurance in force in Wisconsin. Membersnip of
the ACLI is very diversified, consisting of large, mediun
and small stock and mutual life insurance companies. aprg
members write participating and nonparticipating 1life
insurance policies. Policies sold by ACLI members are
designed in various ways to meet the needs of differing
segments of the marketplace; e.g., some policies are designed
as high cash value/high premium policies to satisfy one
segment of the public while other policies are low premium/low
cash value policies to satisfy another segment of the public,
and other policies have no cash values, i.e., term policies.
Because of the diversity of its members and of the types of
policies written by its members, and because of its mandate

to advance the common interests of the life insurance

industry, ACLI strives to maintain a competitive balance so

that no one segment of the industry is favored over another.

ARGUMENT

I. ACLI And Its Members Support Effective
Cost Disclosure.

For many years, the ACLI, or its predecessor

organizations, have pParticipated in the development of

effective cost disclosure regulations, < -

depth various




aspects of cost disclosure. The National Ascociatimm s

Insurance Commissioners ("NAIC") began 168 atudy of cobs
ts study of cost
disclosure in November, 1971. fThe ACLI and its member

worked with committees and task forces of the NAIC in that

rganization's efforts to develop a fair and

of cost disclosure. After over four vears o

(T
I
(0]
a
+
i

IC approved a final draft of the Life Insuranc
tation Model Regulation ("Model Regulation"). The Model
Regulation was received as Exhibit 35 in the Court below.

The ACLI has aggressively worked to secure the
adoption of effective cost disclosure regulations by insurance
regulators throughout the United States. The ACLI has
testified on the subject of cost disclosure at hearings
before numerous state agencies, including Wisconsin's
Insurance Department on June 27, 1978 and April

(see Exhibits 99-100). Without exception, that testimony

has been in favor of accurate, fair and meaningful cost
disclosure at the state level, and furthermore, that testi-
mony has called for adoption of regulations sooner rather
than later. Moreover, the ACLI has vigorously oppose¢
suggestions for misleading and confusing methods of cost
disclosure. Due in part to the work of the ACLI a 1ts
member companies, the Model Regulation has now been opte
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1/

i 30 - states.

One of the primary objectives of the ACLI is tq
assure that the competitive free market for the sale of 1ifs
insurance policies to the consuming public Dbe preserved apg

improved. To that end, the ACLI supports effective cost

disclosure that enables consumers to compare the cost of
competing life insurance policies. Very sinply, the ACLI is
an organization of competitors. Its members recognize the
benefits to the industry and the consuming public of a free
market economy. The proper functioning of a free market

economy demands that complete and accurate cost information

Alabama, Ala. Ins. Dept. Reg. No. 64; Arizona, Ariz. Ins. Depart.
R. 4-14-211; Connecticut, Regs. of Conn. State Agencies, sec. 38-
64-32, et. seq.; Delaware, Del. Ins. Dept. Reg. No. 29; Florida,
Fla. Stat. Ann. sec. 626.990 (West); Georgia, Rules of Comptroller
General, Ins. Dept., Ch. 120-2-31, et seg.; Illinois, Ill. Inms.
Dept. R. 9.30; Indiana, 760 I.A.C. 1-24-1, et seq.; Iowa, I.A.C.
Ch. 510-15.66 (507B), et seq.; Maryland, Md. Ins. Dept. Reg. Mo.
217-2; Massachusetts, 211 C.M.R. 31.00; Missouri, Mo. Ann. Stat.
sec. 376.700, et seq. (Vernon); Montana, A.R.M. 6.6.201, et seg.i
Nebraska, Neb. Ins. Dept. Rule 33; Nevada, Nev. Ins. Dept. Reg. Li-
6; New Hampshire, N.H, Ins. Dept. Reg. No. 21; New Jersey, N-J-A:C'
11:4-11.1, et seq.; New Mexico, N.M. Ins. Rule 80-3; North Carolind
N.C. Gen. Stat. sec. 58-213.6, et seq.; North Dakota, N.D. Ins.
Dept. R. 45-03-01-01, et seq.; Ohio, 0.A.R. 3901-1-33; Oregon,
O.A.R. 836-51-005, et.”seg.; Rnode Island, R.I. Ins. Dept. Red:
XXVII; South Carolina, S.C. Ins. Dept. Rule 69-30; South Dakota,
g_}g.és.n. 20:06:14; Tennessee, Rules of Tenn. Dept. of Ins. (.

-1-40; Umhf Utah Ins, Dept. Reg. 781; Vermont, Vt. A:im,.R.r.:v.
neg. 77-2; Washington, W.A.C. 284-23-200, et seq.; West Virginid
-Va. Adm. Reg., Ins. Com., Ch. 33-2, series X11-1978.

=l
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be furnished to the consumer.

O

The support of the ACLI and its member

ffa

for effective cost disclosure is important
First, it demonstrates that the insurance industry vigor-
ously supports regulations requiring effective cos
closure, contrary to the allegation on p. 13 of Appellants'
Reply Brief that "[tlhis 1liti
tion that an industry . . . would welcome meaningful cost
disclosure." Second, such support has been important
bringing effective, meaningful cost disclosure to the
American public, as evidenced by the fact that the Model

Regulation system of cost disclosure is being used in over

(85]

o

3,

% of the sales made today, contrary to the furthei
tion on p. 13 of Appellants' Reply Brief that "[c]or
have been deprived of meaningful information long enough.
Finally, the support of regulators or legisiators

T

in 30 states for the NAIC system of cost disclc

n
(

sStrates their collective judgment that such a sys

-
4

fair, meaningful and accurate, and that the puo

capable of understanding the various cOst di
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y 1 & There Are Certain Minimum Standard
=

Any Cost Disclosure System Must M

and Rule INS. 2.14(4)(a) Fails
Meet Such Standards.

s
et
CoO

There are certain minimum standards

that any

system of cost disclosure must meet. First, it must not

contain false and misleading information, nor
information it gives be misleading because it
Not only common sense dictates this standard,

§628.34(1) (a), Wis. Stats., which provides in

must the
is incomplete,

but also

part as follows:

"No person who is or should be licensed
under this Code . . . may make or cause
to be made any communication relating to

an insurance contract, the insurance
business, any insurer or any interme

diary

which contains false or misleading infor-

because of incompleteness."

ading

mation, including information misles:

Second, the system of cost disclosure should not restrict

competition among life insurance companies.

The Model Regulation is an example of a cost

disclosure regulation that meets these fundamental criteria.

It does so simply because it recognizes the most fundamental

concepts concerning the cost of a life insurance policy:

. : . be
(1) The cost of a life insurance policy cannot b

determined by premium alone, but must also take into account

cash values ang dividends.

(2) If a policy is surrendered prior to deat

- 6=

h of
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ured, the policyholder will receive

(47
-
(
Tt

the in

but if the policy is held until death, on

—

-

1 be paid.

on when the policy terminates, and whether it termi
death or surrender.

(4) The dividends illustrated on a parti
policy when it is sold are illustrations only and cannot
guaranteed.

In recognition of these fundament ri

the Model Regulation requires disclosure of both

render Cost Index ("SCI"), which provides the purcha

0]

information relating to the cost of a policy if it
surrendered at some future time, and the Net Payment
Index ("NPCI"), which provides in
cost of a policy if it is not surrendered but rather kept
F Ay £ . 2 . . p— 31 thae do I

force for a period of time, e.g., until the deati

insured. Also reguired is the

Dividend ("ELAD"). ELAD is a calculation applicable tO

and NPCI to enable the consumer to determine €I

each index arises from illustrated dividend - 2

differ from those actually paid. Ihe stly HeLar ST
e P
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are shown for both 10 and 20 year periods in recognition of

the fact that the cost will differ depending upon when the

policy is terminated.

.

The Commissioner has adopted an interest adjusteq

index system of cost disclosure, which system is the founga-

tion for the Model Regulation. The essential parts of the
system are an index displaying the surrender cost, SCI, an
index displaying the cost of policies held until death,
NPCI, and ELAD, which reveals the extent to which both
indexes are composed of nonguaranteed dividends. The
Commissioner has adopted the Model Regulation in part, but

omitted essential parts which were designed to offer full

disclosure to the consumer.

The ACLI recognizes that the Commissioner is
entitled to adopt a cost disclosure system which differs
from the Model Regulation so long as it is within her
statutory authority. However, having chosen to use the
interest adjusted index system of cost disclosure as a

basis, the Commissioner cannot omit the key elements of NECI

and :
ELAD.  To do so would Prevent the consumer from belng

able to m af s e
ake a purchase decision with the benefit of completés

non-mis i S ) =
leading cost lntormation. This, in turn, directly

-8~
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Eamtc +h ahyg 1 = - o7
affects the ability of the ACLI members to

- Tt 0
other on the basis of the entire cost pictu ,
rather than just the one segment the regulator dee
most important "to the majority" of purchasers
The Buyer's Guide and "Preliminary Policy Summary”
("Summary"), as adopted by the Commissioner, co -

irst, the Buyer's Guide and Summary imp)

)]
n
=
]
o3
ul
.

F

omi
SCI and NPCI are substantially similar, and the

therefore omits NPCI. This implied similarit

case because NPCI and SCI contain different ponel
are used for different purposes. SCI is the t X
riate index for the consumer to use in compari ;

et

1t considers the cash value upon surrende

surrender value is irrelevant to the policyholder upon

of the insured. Since many policyholders purchase and hold -
!

-

. man

lnsurance policies until death and many more purciha

policies with this intent, advising the consu t
SCI alone for price comparison is misleadl L

r_
=
@
Q
O
w
T
(@]
Fh
-t
=
M
=
[
9]
<
r-—f
+
=
Hh
F
1]
s
1
"
T
F
-

Second, the failure to 1nciude 1 r
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in incomplete and misleading disclosure. ELAD discloses t,
presence of nonguaranteed dividends in the cost structyre of
insurance policies, an essential item of information for the
consumer. The use of ELAD or its equivalent is particulazly
important in the marketplace today as companies develop ney
products with nonguaranteed premium rates and with other
nonguaranteed cost elements. Failure to disclose the
magnitude of these important nonguaranteed elements of a
life insurance policy can clearly mislead the purchaser.

The trial court found that Rule INS. 2.14(4)(a),
requiring delivery to consumers of a Summary and a Buyer's
Guide, compelled delivery of false and misleading informa-
tion to the consumer, contrary to §628.34(l)(a), Wis. Stats.
The decision of the trial court should be affirmed.

The Buyer's Guide and Summary also do not meet the
second fundamental criteria of any cost disclosure system in
that they do restrict competition by dictating the use of
the SCI alone as a yardstick for market selection. This can
discriminate in favor of participating policies over non”
participating policies, because the consumer is not informed

Of the extent to which the SCI is based upon nonguaranteed

lv i QS ins
dividends. Consumers have a right to know that SCI contal

-10-
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this element and to what exten

o

1
o1]
n
(r 3

whether or not to accept that risk. SCI ale favor
policies with high cash surrender values o 2r 3¢
have lower cash surrender values. Cash surr e
less important to the consumer who desires to co

rance policies with the objective of keeping the insur-

[
,

w0
o

]

ance in force. Finally, use of Buver's

t
')
£
-
g

could cause low cash value and low guaranteed premium
policies to be driven from the marketplace, even though
policies may be cost competitive within the objectives of
consumers. Individual companies will not be placed

13 % *

unfair competitive disadvantage if a full and accurat

disclosure of the cost of insurance polic
consumer.

o alT=F o ot 1r

Moreover, competition is further restricted by any

(r

System which discourages innovation, i1.e., the design of

products for the marketplace. The Buyer's CGuid« d Su )
by emphasizing the SCI and thereby giving it undue promin-
ence, will force companies to concentrate on designin
marketing products that produce favorable results when
compared using only SCI. Correspondingly, there woul
considerably less incentive for companiles tO develog

5 o
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cost products containing reduced cash surrender values,

since such products typically produce higher SCI. gycp

innovation is vital to the marketplace and ess ial to

competition.

] 2 1 Rule INS. 2.14(4)(a) Exceeds The
Commissioner's Authority to Promulgate
Rules Because it Contradicts the Pur-
poses Set Out in the Wisconsin
Insurance Code.

Section 601.41(3), Wis. Stats., sta
commissioner shall have rule-making authority
227.014(2)." Section 227.014(2)(a), Wis. Stats., provides:

"Each agency is authorized to adopt such
rules interpreting the provisions of
statutes enforced or administered by it
as it considers to be necessary to
effectuate the purpose of the statut tes,
but such rules are not valid if they
exceed the bounds of correct lnter.LL
tation." (Emphasis added.)

Moreover, it is a well-settled principle of law in
Wisconsin that:

"The rule-making power does not extend
beyond the power to carry into effect the
purpose as expressed in the enactment of
the legislature. 'a rule out of hdLmun“
with the statute is a mere nullity.

tions omltted}

Ba
Basic Products C OLP. V. Department of Taxation, 19 Wis.2d

183: 186; 120 N.W.24d 161 {1963)_ See alSO, State ex ‘I‘_'gl.
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Baranowski v. Koszewski, 251 Wis. 383, 386-7, 29 N.W.24 7

it (I 2 Board of H th, 26 | ”

v. Public Service Commission, 56 Wis.2d 780, 202 N.W &
(1973).

The purposes of the Insurance Code are set ‘
in §601.01(3), Wis. Stats., which provides in part as
follows:

"601. 01[3) LJ_IJ_C')DL._). The purposes ¢

[chs. 600 to 64::] shall be:

e R
cialfl= !
- S TR

(g) To maintain freedom of contract an

freedom of "t°rp“_'i:.-;~3 so far as

with the other purposes of the law

* ® % %

(j) To keep the public infor ol sur

matters; and
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Chap. 628, Wis. Stats., regulates marketing of

insurance policies. Its purposes are sct forth in §628.01

r

Wis. Stats., which provides as follows:

"628.01 Purposes. The purposes of this
chapter are:

(1) To encourage improvement in the pro-
fessional competence of insurance inter-
mediaries;

(2) To provide maximum freedom of market-
ing methods for insurance, consistent with
the interests of the public in this state;

(3) To preserve and encourage competition
at the consumer level;

(4) To limit the adverse effects of

1
fect competition on the cost of insuran
and

tices in conformity with the general pruposes
of the insurance code."

(5) To regulate insurance marketing orac- r

Rule INS. 2.14(4)(a) is totally "out of harmony"
with the Wisconsin Insurance Code. For example, §601.01(3)(b)
Wis. Stats., provides that a purpose of the Insurance Code
shall be "to ensure that policyholders, claimants, and
insurers are treated fairly and equitably." A comparison of

policies based solely upon SCI discriminates against certail

companies writing nonparticipating policies in that their

olici 1 : : jes
Poticles may involve higher SCI numbers than those companie

-14-
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ek BINS I R AS Liure
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to include ELAD dilscriminates against companies whi
~er ot o) Il'\'“rl'[ﬁ""l, gquarantesd coct ral =
concracc U LUlllloll Lallcteed COST XlLlCles 1en

i S = 5 7 1 -
with those which issue participating policies .
E es. inally,

many companles operate 1n markets where s is a partic

need for products with low premiums and low cash values.

N I Y o T 1 e = £ = ~1 1 -~ - o e - -
Consumers with limited financial needs, for example, are
A = . 11 L2 = ok mll] = o " m o g » i S =
attracted to such products as a means for maximizing thei
|i'_‘ r
3 Wt R, T T
ly high SCI
i MR
R | A wd A N
3 i
advantage. These companies would be irly characteri
= hi By o o rhad ~ . -
as high—-cost companies simply because thelr typilcal 1sto
e 2 ey ~ 3 - - -~ —~ s = - 1~wr NPOT a2 & Pn iah
1S interested 1in a product with a low NrCl DUt willl a f4%
SOT
L R
S E AR e e
As another example, §628.01(<2), wWl1iS. stdls
states that the purpose of the chapter on LASUESilE 2 rketl
1 a M laeye, = R =1 =+ate has an 1 1 e 14 =
is "[t]lo ensure that the state has an adeq
3 e = - 1i7d by COm tlt re . - 2
insurance market, characterized Dy cOmpet
~ : = T el a TNS 14 (4 3
and the exercise of 1nitiative. Rule INS. <.1
contradicts in that it in fact 1
=] 5o
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freedom of marketing methods and impedes an adequate ang

: k rv to the interests of ¢
healthy insurance market contrary Of the

nsublic because, by requiring disclosure of the SCI only
Py

will force companies through competitive necessity to

SCI as poss be.

structure their policies to vield as low a
A policy's SCI can be lowered by raising the cash values.
This in turn, however, raises the premiums and means that
the consumer will be able to buy less whole life death
protection per premium dollar. This is not in the best
interests of a consumer whose objective 1s to purchase whole
1ife insurance with a limited amount of cash, and it restricts
competition.

As yet another exanple, §628.01(3), Wis. Stats.,
states as a purpose that the chapter seeks " [T]o preserve
and encourage competition at the consumer level.” Rule INS.
2.14(4)(a) contradicts this purpose in that it in fact
discourages competition at the consumer level because
consumers are given only enough information, i.e., the S
to compare one aspect of the cost of a life insurance

POliCY. They do not have the \':001, i.F.‘.l, the NECI, tO

compare the cost of competing policies in the event the
policy is kept in force and thus do not have the complete
-]16=
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information that is necessary if competitive forces ar
yperate effectively. As the record demonstrat s, ranl
AR L EALED LQilN iy
based upon the SCI and those based upon the NPCI will oft
ot correspond and therefore both indices need
be disclosed.
In addition, even SCI comparisons involving only
participating policies will be distorted. The consumer has ;
no way of knowing the extent to which the cost indic .
yuaranteed, and thus another element is missing that is

y 5 +=ha ET7 vy i

This 1s particularly important given the fluctua

T
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L

¥

2]
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o o
0]
0
t
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Q
o]
o
=t
{8k
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o]
(‘\
(¢
=
(
>
o
r

(
(9]
o

past year and the uncertainty of what the economic f{ 1r
holds.

As another example, §628.01(4), Wis. Stats.
states that a purpose is "[T]o limit the adverse effects r

imperfect competition on the cost of insurance.” Ru INS.
2.14(4)(a) in fact accentuates the adverse effects
imperfect competition by favoring one type of product over
another and thereby limiting competition. This 1s e
aggravated by the Commissioner's rule which enabd :
selling a high premium/high cash value poilCy Wit
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endorsement by the Insurance Commissioner of

to rely on the
the SCI alone as a measure of cost. As James L. Brown of

the Wisconsin Consumers League said (Ex. 99, pp. 9-10);

"The agent who can offer t‘nc‘Gui le and
Policy Summary to a prospective customer
can, in effect, say to that customer,
'Look, you don't have to take my word
alone that this policy is a good buy for

you. Look at how the Wisconsin Commis-
sioner of Insurance rates this policy.'"

In fact, the policy with the lower SCI number may have a
higher NPCI than the policy with which it is being compared.
By whom will the consumer be more likely to be convinced -
the agent selling a policy with the low SCI number with the
help of the Commissioner's endorsement or the agent trying
to convince the consumer that the NPCI is important to
consider, even though the Commissioner did not think it
necessary to require disclosure of the NPCI?

Lastly, §601.01(3)(j), Wis. Stats., states that
one of the purposes of the Insurance Code is "[t]o keep the
public informed on insurance matters." This is contradicted
by Rule INS. 2.14(4)(a), which misinforms the public on S0m

i

aspects of cost comparison and omits to inform the pu.b]_lc on

. £ . i 501
others. Complete and accurate information on cost comparisot

-18-
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. L +% - T =1 . . - -
would be important in making the decision to invest.

Bscort |

Chris Construction Corp., 283 F.Supp. 643, 63} (S.00q

1968); TSC Industries, Inc. v. Northway, Inc., 426 u.g, 433,

I - - i 3 3 o d [ s
444-450 (1976), and cases cited therein. Compare Restatement
—==-atement

§402B, Comment g (Misrepresentation by Seller

of Chattels to Consumer). See also, Weaver v. General

the Truth In Lending Act and regulations to re

isclose the finance charges applicable to

£

to
of credit life insurance. These cases illustrate by analogy
that purchasers of insurance policies should not be subjected

to the incomplete and misleading disclosures reguired by the

Commissioner's Regulation. A purchaser of a life insurance H
policy should not be directed to consider 3CI alone, which

emphasizes surrender of the policy, when his or her objective
18 to compare the policy as if it were kept in force until
death. Nor should he or she be referred to SCI and not be

— ke

told of nonguarantecd dividends affecting the SCI. Indeed,

=

an issuer of securities, a seller of chattels, or a lender
king 1 ~ . . .
maxing an incomplete and misleading disclosure similar to
that required by Rule INS. 2.14(4)(a) would have a substan”
ti-‘ [0 % o I AT e . < ns
al problem complying with applicable disclosure regulatio
-20-
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